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CONFIDENTIAL:
MINNESOTA TOBACCO LITIGATION

OKIN Wo

PETER G. SPARBER

(:) GOUD MORNING-

THE VOLUNTARY RESTRICTION OF SMOKING...BY BUSINESSES, ASSOCIATIONS,
PUBLIC AGENCIES AND EVEN LABOR UNIONS...IS ONE OF THE MOST DAMAG-
ING...AND MOST INSIDIOUS...CHALLENGES WE FACE.

OVER THE PAST SEVERAL MONTHS, YOUR COMPANIES HAVE RECEIVED DETAILED
ANALYSES OF THE PROBLEM...AN ASSESSMENT OF OUR POLICY IN THIS -
AREA. . .UPDATES ON SPECIFIC INCIDENTS...AND A PROPOSED PROGRAM-

A STAFF TASK FORCE HEADED BY KATHERINE BECKER IS WORKING THE ISSUE.

[WE WAVE DISCUSSED THE MATTER WITH THE COMMITTEE OF COUNSFL...AS WELL
AS OTHERS FROM WITHIN YOUR COMPANIES AND THE INDUSTRY--.WE HAVE WORKED
CLOSELY WITH ATTORNEYS FROM SHOOK, HARDY; COVINGTON & BURLING; AND
JACOB, MEDINGER & FINNIGAN...AND WITH THE PUBLIC RELATIONS AGENCY OF
0GILVY & MATHER-| |

(:j) THE PURPOSE OF MY PRESENTATION THIS MORNING IS TO PROVIDE A REVIEW OF
WHAT HAS BEEN DISCUSSED TO THIS POINT...TO ANSWER YOUR QUESTIONS:..
BENEFIT FROM YOUR COMMENTS...AND TO SECURE YOUR APPROVAL TO PROCEED.

BY WAY OF BACKGROUND, IT IS NECESSARY TO LOOK AT THE OVERALL MATTER OF
PUBLIC SMOKING RESTRICTIONS. THERE ARE THREE BROAD CATEGORIES:
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(:j) THE FIRST IS LEGISLATION. OVER THE PAST DOZEN OR SO YEARS, WE HAVE
FACED MORE THAN 1,000 PUBLIC SMOKING BILLS AND HAVE DEFEATED MORE THAN
90 PERCENT OF THEM. THOSE WE HAVE DEFEATED...ARE TYPICALLY REINTRO-
DUCED YEAR AFTER YEAR, OFTEN REDRAFTED TO ACCOMMODATE LEGISLATORS’
OBJECTIONS.

BY AND LARGE, THESE BILLS HAVE ATTEMPTED TO RESTRICT SMOKING IN PUBLIC
PLACES. BUT, AS WE HAVE ALREADY SEEN IN SAN FRANCISCO AND
CONNECTICUT...THERE IS AN INCREASING INTEREST IN RESTRICTING SMOKING
IN THE WORKPLACE.

THE INSTITUTE...AS A MATTER OF POLICY AND PRACTICE...IS ORGANIZED TO
AGGRESSIVELY OPPOSE LEGISLATION OF THIS SORT.

‘(:> THE SECOND CATEGORY [S LITIGATION. COMPARED TO LEGISLATION...RELA-
TIVELY LITTLE HAS OCCURRED HERE.

WHILE THERE IS NO CONCLUSIVE PATTERN OF LAW, THE COURTS HAVE ADDRESSED
THE ISSUE IN FOUR WAYS:

1. THE COURTS HAVE CONSISTENTLY MAINTAINED THAT THERE IS NO CON-
TUTIONAL RIGHT TO A SMOKE-FREE ENVIRONMENT. '

2. THERE HAS BEEN STATE COMMON LAW PROTECTION FROM UNREASONABLE
EXPOSURE TO TOBACCO SMOKE.
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3. THE COURTS HAVE SAID THAT AN ORGANIZATION HAS THE RIGHT TO
IMPOSE RESTRICTIONS ON ITSELF...BUT

4. THE COURTS HAVE ALSO SIDED WITH UNIONS WHICH FEEL THAT SMOK-
ING RESTRICTIONS ARE A MATTER FOR COLLECTIVE BARGAINING.

BECAUSE OF THE SPORADIC NATURE OF THE LITIGATION, THE INSTITUTE'S
ACTIONS HERE HAVE BEEN AD HOC.

THE THIRD CATEGORY IS THE VOLUNTARY RESTRICTION OF SMOKING BY
ORGANIZATIONS. THERE APPEAR TO BE THREE KINDS:

1. RESTRICTIONS ON EMPLOYEES-

2. RESTRICTIONS ON CUSTOMERS.

3. MARKETING PRACTICES, SUCH AS NONSMOKERS DISCOUNTS, WHICH
EXPLOIT ANTI-SMOKER FEELINGS.

OF THE THREE...RESTRICTIONS ON EMPLOYEES ARE...BY FAR...THE MOST
DAMAGING, UNFAIR AND ILLOGICAL.
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A SMUKER...SPENDING EIGHT HOURS A DAY AT HIS OR HER JOB...SHOULD NOT

~ BE FORCED INTO CHOOSING BETWEEN CIGARETTES AND EMPLOYMENT. BUT THAT

IS PRECISELY THE CHOICE A SMOKER IS GIVEN...WHEN SUBJECTED TO THE
CONSTANT PRESSURE OF ANTI-SMOKING CAMPAIGNS, SEPARATE SECTIONS,
EMPLOYMENT PRACTICES AND ALL OF THE OTHER TECHNIQUES WHICH REDUCE
SMOKERS TO SECOND CLASS CITIZENS.

WE DO NOT KNOW HOW WIDESPREAD THESE PRACTICES HAVE BECOME. BUT, WE DO
KNOW THAT WITH THE HELP OF ANTI-SMOKERS, THEY -ARE GROWING.

AS AN INDUSTRY, WE HAVE DONE LITTLE MORE THAN RESPOND TO REQUESTS FOR
INFORMATION ON THE SUBJECT. AS A RESULT, WE HAVE HAD LITTLE INFLU-
ENCE. '

THAT IS BECAUSE, IN THE AREA OF PUBLIC SMOKING RESTRICTIONS...THE BULK
OF THE CHALLENGE AND OUR EXPERIENCE HAS BEEN LEGISLATIVE. THAT BEING
THE CASE, OUR POLICIES, PRACTICES...AND ORGANIZATION...HAVE BEEN
FORMED ACCORDINGLY.

NOW THAT WE ARE INCREASINGLY FACING VOLUNTARY RESTRICTIONS...ARE OUR
POLICIES AND PRACTICES STILL APPROPRIATE?

AN
WE LOOKED AT SEFERAL RELATED QUESTIONS...INCLUDING:

HOW DID THE ISSUE ORIGINATE? HOW DID IT EVOLVE?
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WHO ADVOCATES WORKPLACE RESTRICTIONS? WHY? WHO ARE THEIR FOLLOWERS?
WHAT ARGUMENTS DO THEY MAKE? WHAT RESEARCH DO THEY USE TO SUPPORT
THEIR ARGUMENTS? WHAT MEDIA DO THEY USE TO COMMUNICATE? WHO DO THEY
COMMUNICATE WITH? WHAT EFFECT HAVE THEY HAD? HOW HAVE THEY PAID FOR
IT ALL?

ARE THERE NEUTRAL PARTIES? WHAT IS THE EXTENT OF THE PUBLIC AWARENESS
OF THE ISSUE...OR ANY PARTS OF THE ISSUE? TO WHAT DEGREE DOES THE
PUBLIC SUPPORT EITHER SIDE? HOW WAS THAT CHANGED? ARE THERE OTHER
FACTORS WHICH HAVE LEAD TO THE CHANGE?

HAS THERE BEEN ANY EFFECT ON SMOKERS? DO SMOKERS AGREE...DISAGREE...
OR APPEAR DISINTERESTED...WITH THE ISSUE OR OUR POSITION? HAVE
SMOKERS REACTED TO SPECIFIC INCIDENTS OF HARASSMENT...OR
DISCRIMINATION? \

DO WE.-.AS AN INDUSTRY...OPPOSE ALL RESTRICTIONS? WE HAVE OPPOSED
PUBLIC SMOKING LAWS...BY ARGUING THAT SUCH MATTERS SHOULD BE

VOLUNTARY. NOW THAT THEY ARE INCREASINGLY VOLUNTARY...WHAT DO &8 W€
THINK?

: oi\)é .
ARE WE WILLING TO ACCEPT LESSER RESTRICTIONS TO AVOID HARSHER? WHAT
IS OUR CAPACITY TO INFLUENCE OTHER ORGANIZATIONS? WHAT IS POSSIBLE?

WHAT IS APPROPRIATE? WHAT ARE OUR EXPECTATIONS OF SUCCESS?
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GIVEN THE SCOPE OF THIS CHALLENGE...ARE WE WILLING TO ADD OR SHIFT
- RESOURCES TO GET THE JOB DONE?

(fi) THERE ARE OTHER QUESTIONS WE CONSIDERED...RATHER THAN COVERING ALL OF
THEM, WE RECOMMEND THE FOLLOWING POLICY TO YOU.

C§> I. ‘THAT THE INSTITUTE CONTINUE TO AGGRESSIVELY OPPOSE ALL LEGISLA-
TIVE ATTEMPTS TO UNNECESSARILY RESTRICT SMOKING.

(j) [I. THAT THE INSTITUTE LIMIT ITS ACTIVE PARTICIPATION IN LITIGATION
TO THOSE CASES WHERE LABOR UNIONS CHALLENGE THE RIGHT OF MANAGE-
MENT TO UNILATERALLY IMPOSE SMOKING RESTRICTIONS; AND IN COM-
PLAINTS BASED ON A PURPORTED CONSTITUTIONAL RIGHT TO A SMOKE FREE
ENVIRONMENT. LITIGATION OPPORTUNITIES NOT ANTICIPATED BY OUR
ANALYSIS SHOULD BE CONSIDERED ON AN AD HOC BASIS. WE MUST AVOID
UNNECESSARY LEGAL PROMINENCE OR PUBLIC VISIBILITY OF POTENTIALLY
NEGATIVE DECISIONS.

(ij) I11. THAT THE INSTITUTE ACTIVELY ATTEMPT TO INFLUENCE DECISION MAKERS.

A. THAT WE CONCENTRATE OUR EFFORTS ON THE HIGHEST POTENTIAL
SITUATIONS.
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B. THAT WE SEEK TO PREVENT ALL UNNECESSARY RESTRICTIONS BUT BE
PREPARED TO NEGOTIATE RATHER THAN TO CONCEDE OPPORTUNITIES.

SEVERAL MONTHS AGO, A PROPOSAL WAS DISTRIBUTED OUTLINING STRATEGIES
WHICH MIGHT BE USED TO OPPOSE WORKPLACE RESTRICTIONS.

SINCE THAT WAS DISTRIBUTED...A GOOD DEAL MORE HAS BEEN LEARNED.

THIS MORNING...WE ARE PREPARED TO OUTLINE A PROGRAM TO DEAL
AGGRESSIVELY...AND EFFICIENTLY...WITH THE VOLUNTARY RESTRICTION OF
SMOKING BY BUSINESSES...LABOR UNIONS...PUBLIC AGENCIES...AND OTHER
PRIVATE ORGANIZATIONS.

OUR OBJECTIVE...SINPLY ENOUGH...1S TO DISCOURAGE WORKPLACE
DECISION-MAKERS FROM DISCRIMINATING AGAINST SMOKERS-

BEFORE WE _IMPEENENT THE PROGRAM 1 AM ABOUT TO PRESENT...WE NEED TO
KNOW MORE ABOUT HOW SMOKING RESTRICTIONS ARE IMPLEMENTED.

COMMON SENSE WOULD INDICATE THAT PERSONNEL DIRECTORS AND COMPANY
SURGEONS MAKE THE DECISION. OUR SURVEY OF COMPANIES WITH RESTRICTIONS
'SHOWS...FAR MORE TYPICALLY...THAT RESTRICTIONS ARE IMPOSED AT A FAIRLY
LOW LEVEL...FOR EXAMPLE, BY A SUPERVISOR OF A SMALL DEPARTMENT...OR
THE MANAGER OF A BRANCH OFFICE.
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WE BELIEVE THAT OUR BASIC STRATEGY MUST BE TO DISCOURAGE
DECISION-MAKERS FROM MAKING HASTY, UNINFORMED DECISIONS AT A LOW
LEVEL...THAT WE SHOULD URGE THEM TO CONSIDER...IN DETAIL...ALL OF THE
RAMIFICATIONS OF SMOKING RESTRICTIONS.

WE HAVE A FAIRLY GOOD IDEA HOW TO DO THIS... BUT WOULD BENEFIT FROM
KNOWING A GOOD DEAL MORE ABOUT HOW ORGANIZATIONS INTRODUCE...
STUDY...IMPLEMENT...AND ENFORCE SMOKING RESTRICTIONS.

IN APPENDIX A OF THE BOOKLET BEFORE YOU...IS A PROPOSAL FROM
TOUCHE-ROSS...TO STUDY TWO ORGANIZATIONS WITH SMOKING RESTRICTIONS
ALREADY IN PLACE. OBVIOUSLY...WE WILL NOT BE ABLE TO GENERALIZE FROM
A STUDY OF JUST TWO ORGANIZATIONS..-.BUT WE BELIEVE THAT A GOOD
DETAILED EXAMINATION...OF THE SORT PROPOSED HERE...WILL BE QUITE
HELPFUL. THE COST OF THE STUDY WILL BE ABOUT $50,000. WE WOULD LIKE
TO PROCEED WITH IT IMMEDIATELY...SO THAT IT IS AVAILABLE LATER THIS
FALL...JUST AS THE OTHER ELEMENTS OF THE PROGRAM COME ON STREAM.

THE PROGRAM ITSELF HAS BEEN DESIGNED TO COMMUNICATE AGGRESSIVELY...
DIRECTLY...AND IN TECHNICALLY-COMPETENT WAYS...WITH THE PEQPLE WHO
CONTRIBUTE TO...AND MAKE...MAJOR DECISIONS IN BUSINESSES...PUBLIC

AGENCIES...UNIONS...AND OTHER ORGANIZATIONS. '

WE FIND QURSELVES IN A SITUATION WHERE SOME OF OUR EFFORTS WILL BE
DEFENSIVE IN NATURE. HOWEVER...MOST OF THE PROGRAM IS DESIGNED TO
SIEZE AND MAINTAIN THE INITIATIVE.

-8 -
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(:::)LET ME BEGIN WITH THE DEFENSIVE ELEMENTS...

AS I MENTIONED EARLIER...OUR ADVERSARIES HAVE BEEN ACTIVE IN THIS AREA
FOR SOME TIME.

THE MOST OUTSPOKEN HAS BEEN AN ACCOUNTING PROFESSOR FROM THE
UNIVERSITY OF SEATTLE BY THE NAME OF WILLIAM WEIS. AS YOU PROBABLY
CNOW, WEIS CLAINS THAT SMOKERS COST THEIR EMPLOYERS MORE THAN DO
NON-SMOKERS. HE HAS RECEIVED A FAIR AMOUNT OF SYMPATHETIC COVERAGE IN
THE BUSINESS MEDIA...AND A LIMITED AMOUNT OF PUBLIC EXPOSURE ON
TELEVISION AND RADIO-

OUR GOAL HERE HAS BEEN TO CONTAIN DR. WEIS...AND OVER THE PAST SEVERAL
MONTHS, WE HAVE MADE SOME GOOD PROGRESS. |

EARLY ON...ATTEMPTS WERE MADE TO SHOW THAT SMOKERS COST NO MORE THAN
NON-SMOKERS. BUT...THE FACT IS...THAT SMOKERS DO COST MORE-..PROBABLY
BECAUSE THEY ARE MORE LIKELY TO BE BLUE COLLAR WORKERS...AND BLUE
COLLAR WORKERS HAVE HIGHER RATES OF ABSENTEEISM.

(;;) THEREFORE, OUR STRATEGY HAS BEEN TO CONFRONT WEIS...AND CHALLENGE HIS
METHODS. . .AND CONCLUSIONS...BEFORE BUSINESS AUDIENCES CAPABLE OF
UNDERSTANDING HOW SHODDY HIS WORK TRULY IS.

TIMN 0014648




CONFIDENTIAL:
MINNESOTA TOBACCO LITIGATION

TO DO SO...WE NEEDED A CREDIBLE SPOKESMAN.

FORTUNATELY... AN INFOTAB COMMITTEE...STUDYING THIS ISSUE...IDENTIFIED
DR. LEWIS SOLMON...DEAN OF THE GRADUATE SCHOOL OF EDUCATION AT UCLA.
DR. SOLMON WAS AS OFFENDED AS WE ARE BY WEIS' WORK...AND SO

DR. SOLMON PUBLISHED AN ARTICLE IN “PERSONNEL ADMINISTRATOR,”...THE
SAME JOURNAL WHICH FIRST PUBLISHED WEIS.

THE INFOTAB COMMITTEE...CHAIRED BY RICH MARCATULIO OF R.J. REYNOLDS
. .WAS MOST HELPFUL. IT MADE DR. SOLMON AVAILABLE TO US..-AND WE HAVE
WORKED WITH HIM IN SEVERAL WAYS.

LEW HAS ALREADY TRAVELLED TO SEATTLE...WEIS' HOMETOWN...TQ MEET WITH
REPORTERS. WE DID THIS TO LET WEIS KNON THAT WE WOULD BE TAKING THE
BATTLE TO HIM...AND ACTIVELY CHALLENGK HIS ARGUMENTS.  SHORTLY
THEREAFTER...THE SEATTLE TIMES DID A REASONABLY BALANCED ARTICLE ON
THE SUBJECT.

LEW HAS ALSO MET WITH REPORTERS FROM A FAIR NUMBER OF BUSINESS
PUBLICATIONS. AGAIN...THE RESULTS HAVE BEEN FAR MORE BALANCED THAN
WHAT WE HAD BEEN SEEING. |

A DETAILED REPORT ON THE USE OF DR. SOLMON IS IN APPENDIX B OF YOUR
BOOKLETS. BUT...LET ME MAKE SPECIAL MENTION OF SEVERAL ITEMS:

_10-
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,oltJ(:’
0 SINCE WE BEGAN...WEIS HAS DROPPED ®® OF HIS KEY ARGUMENTS.
HE NO LONGER SAYS THAT SMOKING IS RELATED TeLB8SH=WERK
Shvewe=82 TO PRODUCTIVITY. HOWEVER...HE CONTINUES TO HAMMER

AWAY AT SAVINGS DUE TO NON-SMOKER INSURANCE DISCOUNTS.

0 WEIS REFUSES TO DEBATE SOLMON...EVEN THOUGH THE MOST

PRUMINENT BUSINESS GROUP IN SEATTLE IS ANXIOUS TO HOST THE
DEBATE.

0 THE NATIONAL MANAGEMENT ASSOCIATION HAS OFFERED TO PAY LEW
SOLMON TO SPEAK ON THE SUBJECT OF PRODUCTIVITY...BEFORE
MANAGEMENT AUDIENCES- IN EFFECT LEW WILL BE PAID...BY THE
NMA...TO GET OUR MESSAGE ACROSS. HIS FIRST ENGAGEMENT...
NOVEMBER 16...WILL BE BEFORE 300 MANAGERS FROM LOCKHEED.

WEIS IS NOT THE ONLY AUTHOR WHO CLAIMS THAT SMOKERS COST THEIR
EMPLOYERS MORE. THE OTHERS...SUCH AS MARVIN KRISTEIN AND ROGER
PUPP...ARE FAR LESSER KNOWN TO THE BUSINESS COMMUNITY AND HAVE MADE NO
EFFORT TO BECOME BETTER KNOWN. WE DO NOT RECOMMEND ADDING TO THEIR
VISIBILITY BY OPPOSING THEM PUBLICLY.

DEALING WITH WILLIAM WEIS IS AT BEST A DEFENSIVE STRATEGY. IT IS NOT
THE ONLY DEFENSIVE ACTION WE PROPOSE.

_ll-
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EARLIER THIS YEAR...CONNECTICUT PASSED A LAW REOUIRING BUSINESSES TO

ADOPT SMOKING POLICIES. THE LUNG ASSOCIATION...AND OTHER ANTI-SMOKING
GROUPS...LOBBIED HEAVILY IN FAVOR OF THAT LAW.

THOSE SAME ORGANIZATIONS NOW STAND READY TO HELP BUSINESSES DRAFT
SMOKING POLICIES. YOU CAN IMAGINE WHAT KIND OF HELP THEY PROVIDE.

IN APPENDIX C IS AN EXAMPLE OF A RATHER MODERATE LUNG ASSOCIATION
WORKPLACE POLICY. IT BEGINS BY STATING THAT SMOKING HAS BEEN FOUND
“T0 BE A MAJOR CONTRIBUTION TO INDOOR AIR POLLUTION.” IT GOES
DOWNHILL FROM THERE...RESTRICTING SMOKING THROUGHOUT THE WORKPLACE.

WE DO NOT BELIEVE THAT CONNECTICUT IS AN ISOLATED INCIDENT...

THEREFORE...TO DEAL WITH SITUATIONS WHERE BUSINESSES MUST ADOPT
SMOKING POLICIES-..WE WILL ENCOURAGE THEM TO IMPLEMENT SMOKING

POLICIES WHICH ARE FAIR TO ALL EMPLOYEES...SMOKERS AND NON-SMOKERS
ALIKE.

OUR STRATEGY WILL BE TO DO WHAT THE ANTI-SMOKERS ARE DOING...BY
PROVIDING DRAFT SMOKING POLICIES TO BUSINESSES. OBVIOUSLY...OUR
PROPOSED POLICY WILL SEEK TO ENSURE THE COMFORT OF ALL EMPLOYEES...NOT
JUST NON-SMOKERS. WE HAVE INCLUDED SUCH A DOCUMENT UNDER APPENDIX C.
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BEFORE WE USE IT IN CONNECTICUT...OR ANY OTHER SITUATION...WE WILL
FIRST HAVE OUR POLITICAL PEOPLE DETERMINE HOW ACTIVELY THE
ANTI-SMOKERS ARE PEDDLING THEIR POLICY STATEMENTS...WHETHER BUSINESSES
ARE LIKELY TO IGNORE THE LAW...AND HOW THOROUGHLY IT IS BEING
ENFORCED-.

WE WOULD USE QUR POLICY ONLY AS A LAST RESORT...AND THEN WE WOULD DO
SO THROUGH A THIRD PARTY...LIKE A STATE CHAMBER OF COMMERCE.

THE REMAINING STRATEGIES.ARE OFFENSIVE.-.

(:j) INITIALLY...THE STRONGEST OF THESE WILL INVOLVE ORGANIZED LABOR AND
PERHAPS OTHER NATURAL ALLIES SUCH AS MINORITY GROUPS CONCERNED ABOUT
THE USE OF SMOKING RESTRICTIONS AS A SUBTLE FORM OF DISCRIMINATION.
T0 DATE...WE HAVE FOCUSED ON UNIONS.

IT WILL BE OUR GOAL TO INCREASE UNION LEADERSHIP OPPOSITION TO SMOKING
RESTRICTIONS IMPOSED BY EMPLOYERS...OR AS PROPOSED BY RANK AND FILE
MEMBERS.

THOUGH A FAIR NUMBER OF UNIONS HAVE...ON THEIR OWN...QPPOSED SMOKING
RESTRICTIONS...ORGANIZED LABOR DOES NOT SEE RESTRICTIONS OF THIS SORT

AS A MAJOR ISSUE.

WE WILL CHANGE THAT...THROUGH THREE STRATEGIES.
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